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SUMMARY:

One would expect that these varying notions would lead to increased attorney-client
tensions and even malpractice. ... Although some law firms and individual lawyers have
taken steps to reduce the risk of legal malpractice, these precautions have not eliminated
the problem. ... Lawyers assist their corporate clients in numerous areas. ... Although it is
desirable, it may not always be possible to predict the types of matters that may arise as
issues change over time or may involve actors that previously did not have contact with
the corporate client. ... In all realms of the practice of law, it is critically important that
attorneys, as an initial task, determine the precise identity of their client. ... But that
model is not necessarily the only system that exists where boards of directors and
management, as well as the lawyers working for the corporations they are responsible for,
need to take into account the entity's stakeholders. ... In fact, some insurance companies
provide formal risk management services designed to help law firms avoid malpractice
before it occurs. ... Unfortunately, some law firms may not benefit from the formal risk
management (malpractice avoidance) expertise provided by insurance firms or other
consulting entities. ...



TEXT:
[*1026]

L. Introduction
A. A Globalized Economy

Corporations ' that do business on a global scale invariably use accountants, lawyers, and
other professionals on a worldwide basis. The internationalization of the legal practice
presents numerous issues to lawyers, such as obtaining qualifications to practice law in
foreign jurisdictions and developing the necessary knowledge and practical experience to
represent their clients in these locales. Inevitably, different, and possibly conflicting,
notions of standards of care and professional responsibility will arise. :

[*1027] One would expect that these varying notions would lead to increased attorney-
client tensions and even malpractice. * If one accepts this view, public manifestations of
this situation, such as lawsuits, should be identifiable. Yet it does not appear that this has
occurred. This Essay examines institutional and other reasons why the growth of legal
services on a global basis apparently has not resulted in an explosion of legal malpractice
claims in the U.S.

Globalization ¢ is widely regarded as the principal driving force in international s
economic and political relations. ¢ Some experts may contest this statement as premature.
Indeed, nationalism, " religious [*1028] extremism, * and disease ®* may be more
important engines of human activity. Globalization may be merely a component of these
forces rather than a separate occurrence to be viewed in isolation.

Nonetheless, globalization is the buzzword of the moment even though it is difficult, if
not impossible, to identify all of its aspects or predict its worldwide consequences. *
Certainly the lives of large segments of the world's population are impacted by factors
that often originate from beyond their country's borders and cannot be easily controlled
by their ruling governments. On the other hand, the simultaneous day-to-day routines of
billions of people are largely unaffected by the dynamic forces of technological and
attitudinal change, often attributed to globalization.

From the standpoint of the organization of business activity, there are a myriad of ways to
assess the impact of globalization. For example, one can (1) track the rate of change in
international trade and attempt to identify its consequences; (2) observe how business
organizations have altered the methods used in conducting their activities and analyze
changes in the goods produced and services rendered by such entities; (3) study changes
in the manner and volume of portfolio and foreign direct investment and seek to
understand the consequences of these developments; or (4) examine how peoples'
attitudes, consumption, entertainment, and information sources have changed.
Globalization, irrespective of [*1029] how it is defined, has unquestionably contributed
to the specialization of the work force with respect to both knowledge and skills.
Concomitantly, globalization has increased the demand for specialized accounting and



legal services connected with cross-border activities.
B. Uncertain Corporate Nationality and the Issues Raised

A brief visit to the website for the MINI automobile provides a useful illustration. The
website indicates that the MINI can be purchased through dealerships located in at least
52 countries. * The "Classic Mini," the original version of the modern MINI, was
produced by British Motor Corporation in 1959. » The Classic Mini was later retooled as
the "Mini Cooper" by the famous British race car driver John Cooper of Great Britain's
John Cooper Motor Works. * The rights to the automobile ultimately have been acquired
by Germany's Bavarian Motor Works Group (BMW).  Although BMW management
saw various benefits to continuing the vehicle's assembly in Great Britain, most of the
component parts (approximately 2,500 made by nearly as many different suppliers)

[*1030] are produced in other European Union countries, and some parts are
manufactured as far away as Brazil or Japan. v

In a sense, the multitude of localities * associated with the car's production process make
it complex when discussing the MINI's "nationality." Are we concerned with where the
vehicle is produced, where the legal entity engaged in the automobile's assembly is
registered, or where the output is used and/or consumed? Or is the ultimate ownership of
the corporation the critical bit of information that must be appreciated in order to properly
serve the client? If it is the latter, it would be difficult, if not impossible, to determine the
nationality of BMW Group's owners as the corporate shares are bought and sold globally.
» Certainly, issues such as corporate governance, labor questions, currency matters,
production standards, tax problems, and legal liability would also arise from the MINI's
multinational » character. Furthermore, a purchaser of a MINI in one country may use it
exclusively in another country in which the manufacturer has no dealerships, but the use
arguably would be governed by the consumer protection laws of the latter country.

The corporation could handle these issues in a variety of ways. It could probably perform
most of the routine tax and legal work itself. It would have the option to retain a single
law firm to manage most or all of its legal work. Such a law firm might perform the
relevant work itself or retain local counsel in each location on behalf of its client.
Alternatively, the corporation may hire separate counsel in each country where it has a
permanent presence, where [*1031] it is engaged in commercial activities, or even
where its products and services are ultimately consumed, rendered, and/or used. Thus,
although lawyers are becoming increasingly specialized in particular areas of the law and
are expected to be qualified within a particular jurisdiction to legitimately practice, it may
be necessary to have some understanding of how their services relate to other legal
matters that may have an impact on the multinational client. The question then becomes,
how do lawyers determine the degree of familiarity that is expected within one or more
multinational jurisdictions? »

C. Corporate Codes of Conduct

Throughout the world, corporations (irrespective of variety or ownership) dominate the



world economy. This is true even though they may not employ more individuals or
generate greater revenues than other entities (e.g., governments, individuals, limited
liability companies, partnerships, etc.). The largest corporations, however, are
transnational or multinational in structure, = although they are usually centrally managed
within one country. They pursue foreign sales and rely on raw materials and other inputs
produced or extracted abroad to operate in a cost-effective manner. They are also the
principal engine of organizational and technological innovation. In addition, they attract
the greatest amount of investor capital and exercise greater influence on governments and
international organizations than other economic players.

It is only appropriate at this point to examine whether current ethical standards and their
actual enforcement adequately protect the public and enhance confidence in the manner
in which governments function. The last ten years have produced numerous corporate

[*1032] scandals. = At times, it seems that new investigations are undertaken everyday.
» Large segments of the public have become increasingly concerned about the failure of
corporate governance systems, inadequacies in the regulatory authorities, and the
consequences of corruption, both within the public and private sectors. » Ironically, in
recent years there has also been a proliferation of corporate codes of conduct
promulgated by corporations and organizations. * These codes establish good governance
standards, the purpose of which is to improve the manner in which both individuals and
corporations conduct themselves.

Although some of the codes of conduct are corporation specific, other models have been
developed to be adapted to the particular circumstances of other organizations. * These
codes of conduct [*1033] share common features: (1) delineating the rights of the
owners (shareholders); (2) defining the proper way for management to function; (3)
determining the responsibilities of boards of directors; and (4) increasing corporate
transparency and public disclosure of information. »

D. Level of Awareness in American Law Schools

In addition, American law schools are becoming increasingly sensitive to the legal
consequences of globalization. » For example, at its annual meeting in 2006, the
Association of American Law Schools held a workshop on integrating transnational legal
issues into the first year law school curriculum. * This sort of discussion represents an
important step - the recognition by segments of academia that future American lawyers
must be better prepared to function in the world as it is today, not as if the United States
was a legal island. = It is important to monitor over time to see how this [*1034] "new"
general awareness translates into practice. Will transnational/international/comparative
law become a required course, will it be covered within the confines of existing courses,
or will students be required to study abroad?

E. International Ethical Standards for Lawyers

In the last quarter decade, many law firms have increasingly "taken on the characteristics
of their corporate clients," * yet the manner in which law is practiced frequently dates



back to an earlier era. Competent and responsible lawyers cannot practice law on an
international level without a thorough understanding of the local law and regulations,
which requires, among other things, knowledge of the local language. *

In many cases, translations are often inadequate. * For example, the misuse of a single
word can change an entire provision of a [*1035] contract or alter its meaning under the
law. * A missing "not" may lead to unanticipated consequences. Suppose that a managing
partner of a major American law firm's Moscow office did not know the Russian
language. To compensate for her lack of language capacity, the partner relied on Russian-
speaking associates or translators, most of whom had little experience practicing law in a
market economy. ” The following question is thus raised: how does the partner respond
with confidence to client inquiries on questions of Russian substantive law, sign opinion
letters, or oversee the performance of due diligence?

The above discussion strongly suggests that as the number of American attorneys
working abroad increases, the likelihood is that legal malpractice will also increase.
Unfortunately, publicly available data supporting this theory is lacking. * This situation,
however, may not be a source of pressing concern to law firms or their clients for some of
the reasons discussed below:

(1) Law firms have instituted management systems, recruited competent personnel, found
competent local counsel or refrained from taking on matters likely to lead to legal
malpractice.

(2) The problem of increased malpractice exists, but remains at manageable levels. Thus,
the issue is not a prominent topic discussed within academia or the professional press.
Insurance companies risk [*1036] management efforts and underwriting policies have
prevented major crises for law firms and individual lawyers.

(3) Legal malpractice arising from the consequences of globalization and the growing
importance of foreign and international law remains below the public's "radar screen"
because clients are not pursuing potential claims for various reasons or the claims that
arise are settled outside the court system through private arbitration or mediation.

It is the thesis of this Essay that the best description of the current situation falls within
the third premise. As law firms grow in size, open offices abroad, and enter into
relationships with foreign lawyers, their standards as to professional responsibility may
not be as high as in the United States, and thus the risk of malpractice grows. Although
some law firms and individual lawyers have taken steps to reduce the risk of legal
malpractice, these precautions have not eliminated the problem. » As the clients' activities
become more complex, the likelihood of lawyers mishandling problems, missing
deadlines, failing to monitor legal developments, or simply providing incorrect advice
multiplies. The question at hand is not whether these unfortunate events will occur, but
when and to what extent a law firm with a global practice will experience a substantial
loss attributable to complex legal issues governed by foreign law.



1. Globalization

Lawyers assist their corporate clients in numerous areas. As an analytical tool, it might be
helpful to classify these areas as (1) operations, (2) transactions, and (3) disputes.
Operations can include incorporation, corporate governance, human resources and labor,
regulatory compliance (including obtaining electricity, heat, water, and similar items for
which there will be an ongoing need), taxation, and qualifications to engage in a
particular activity (e.g., licensing).

Transactions usually consist of one-time or time-specific relationships with customers,
subcontractors, suppliers, etc. A key element of transactions is that aspects of the
relationship are negotiated and [*1037] usually relate to the corporation's business
activities. Some transactions, however, involve the formation of joint ventures, which
may take the form of cooperation in specific endeavors or, alternatively, the formation of
new legal entities.

Disputes typically indicate that issues have arisen in the corporation's performance of its
operations or transactions. They are not necessarily a sign that something has gone
wrong. They may simply indicate that the need for or the nature of a relationship has
changed. Disputes can be resolved informally or formally. They may proceed without the
involvement of the government (e.g., negotiations, mediation, private arbitration), or
through administrative proceedings or adjudication.

In addition, particular matters may fall exclusively in one area or encompass two or all
three. Schematically, this concept may be conceptualized as three intersecting circles.
Although it is desirable, it may not always be possible to predict the types of matters that
may arise as issues change over time or may involve actors that previously did not have
contact with the corporate client.

Generally, for every area of corporate activity, a corresponding area of the law exists.
Different jurisdictions establish rules for the corporations organized or conducting
activities within their territories. It is essential that all lawyers working on matters for
corporate clients engaged in activities abroad have at least a general familiarity with the
issues their clients may need to address. © Perhaps the field of law that is most closely
tied to globalization is "conflicts of laws"--a subject that can prove complex and often
confusing. This field, in a nutshell, concerns (1) which jurisdictions # [*1038] may have
authority for a particular matter, and (2) which substantive or procedural law applies. «

In handling matters for corporate clients involved in cross-border operations, lawyers
must determine the scope of their responsibilities, must be proficient within that scope, or
must be able to obtain guidance in areas with which they are not familiar. #* Lawyers must
not merely be competent in handling certain types of legal matters. They must have
sufficient knowledge to spot potential problems as well as areas that require the
assistance of experts.

Irrespective of the areas in which the lawyers' activities may fall, they must guard against



unintended consequences of their actions in other areas. In other words, a person working
on an operational matter must appreciate that their decisions may affect seemingly
unrelated transactions or may create factors that could adversely affect a dispute (e.g., the
inability to enforce a contract or obtain damages).

In all realms of the practice of law, it is critically important that attorneys, as an initial
task, determine the precise identity of their client. This can be a straightforward endeavor
in developed countries where lawyers can easily research a prospective client with a
limited geographic scope of activities. Performing conflict checks, however, may be
difficult because the structures of many corporations [*1039] are complex. Furthermore,
information on the prospective client may not be available from third parties, widely
available published sources, or private consulting firms. For example, the prospective
client might be engaged, through a subsidiary, in a joint venture whose principal client's
largest shareholder is a bank from which the law firm earns large legal fees for issuing
loan opinion letters.

Typically, lawyers prepare more detailed contracts for less cost-adverse corporate clients,
particularly where the time for performance of the transaction involves more than several
days, and the transaction involves a high monetary value. Common law legal systems
usually permit the parties greater freedom to determine the terms of an agreement than
civil law countries, as the civil codes of the latter systems often establish mandatory
provisions that are "read into" the contract. “ As a general rule, contracts to be executed
in civil law countries are significantly shorter than in common law jurisdictions. *
Because common law lawyers can exercise greater discretion in structuring deals, they
also have greater opportunities for mistakes that could amount to malpractice.

After lawyers have completed due diligence on the client and have adequate knowledge
of both the substantive law and the condition of the country in which they will be
working, they must watch for common, though frequently overlooked, pitfalls, such as
the actual meaning of words within specific contexts. « The meaning of words can change
over time and may vary with respect to particular topics. ¥ The mere fact that one's client,
or counterpart, may be using a particular word does not guarantee that the word means
what the lawyer intends; it may connote a meaning in one [*1040] country that is
inconsistent with its meaning in another. # This confusion can be significantly reduced by
including in contracts a long list of mutually defined terms.

Another pitfall is the existence of false friends (faux amis). ® A word, particularly a
technical term, may have a specific meaning in one language, but a completely different
meaning in another language. » Negotiators, and the lawyers that are memorializing the
negotiated agreements, may believe they have crafted a workable solution to a particular
issue when in fact neither side has the same understanding of the agreement. *

In many circumstances a contract serves not as a blueprint for each side to perform, but
rather it is similar to a constitution--a framework that forms the basis of an agreement to
work together. In most cases where parties differ as to what each must do, they can
negotiate amicably to resolve their differences. If they cannot agree, the parties may



engage a trained mediator who may help them craft a mutually satisfactory solution either
to continue the relationship or to amicably terminate the original project.

[¥1041] Alternatively, parties may resolve their disputes through non-institutional
arbitration. Typically, parties determine in advance the rules governing the arbitration,
the locale for the arbitration, and the applicable law. Arbitrators need not be concerned
with the strict application of the relevant law, which can lead to harsh results for one side.
= [t is the nature of arbitration to achieve some "just solution" that takes into account the
merits of the dispute, but does not result in a zero-sum game outcome.

Arbitrations can also take place under the auspices of established organizations, such as
the International Chamber of Commerce in Paris, # the Arbitration Institute of the
Stockholm Chamber of Commerce, * and the American Arbitration Association, = to
name a few. If the parties agree to abide by the arbitral award, it is usually possible to
keep the dispute, or at least the details of the dispute, secret. =

Parties do not always agree with the decision of the arbitrator. If the losing party refuses
to comply with the arbitral award, the winning party can attempt to have the award
enforced by a court. Unfortunately, an enforcement proceeding in open court eliminates
the benefit of an otherwise confidential arbitral award. ¥ Most economically prominent
countries are parties to the 1958 United Nations' Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the "New York Convention"). * The New York
[*1042] Convention requires courts in participating jurisdictions to enforce arbitration
awards. * Under these circumstances, the victorious party in the arbitration may take
advantage of the New York Convention and enforce the award in a country that will
honor the arbitral award and in which the losing party has assets. ® Despite the New York
Convention, foreign trial courts may use procedural or other grounds (e.g., that the
decision was against public policy) in order not to enforce the arbitrator's decision.

In crafting dispute resolution clauses, lawyers must be more than mere scribes: they must
write agreements that protect their clients' rights and provide enforceable remedies. If an
agreement lacks [*1043] remedies, who should be held accountable? The answer will
depend on the specifics of the situation. Winning an arbitration on the merits may have
no tangible significance to a client if the award cannot be enforced--in enforcement there
is often a divergence between black letter law and practical realities. @

II1. Globalization and Certain Potential Consequences for the Legal Profession

The principal concern of most corporations is maximizing shareholder value. © Some
corporations aim to benefit their stakeholders: creditors, suppliers, consumers,
employees, etc. Promoting stakeholders' interests is most common where the corporation
is a major supplier, customer, taxpayer, or employer of one or more shareholders.

Some corporations seek to maximize their market share, which in turn will maximize
their profits in the future. Furthermore, if a corporation is a shareholder in and also a
supplier to another corporation, the shareholder first will want to maximize its own



profits, as its primary income is derived from its own business and not from the dividends
of the second corporation. For example, if a tire manufacturer owns part of a car
manufacturer, the tire manufacturer will want to maximize the number of tires sold to the
car manufacturer irrespective of the profitability of the car company because the tire
manufacturer's primary profit-making activity is selling tires, not earning dividends on its
investments in other entities.

Others corporations, while concerned with maintaining profitability, are also concerned
with being good "corporate citizens": that is, acting in a "socially responsible" manner. «
Sometimes this concern is disingenuous; management may consider good corporate
citizenship merely to be a public relations gimmick, unless it [*1044] leads to greater
profits. There are companies that initially placed a high premium on being good corporate
citizens and found, at least for a while, that this was a good business strategy. Ben &
Jerry's Homemade Ice Cream « and The Body Shop « are prominent examples of such
organizations.

Rule 1.13 of the American Bar Association (ABA) Model Rules of Professional Conduct
7 concerns representing an organizational client. « The Rule follows the corporate
governance model most common in the United States and envisions that the lawyer's
fiduciary obligations are owed to the organization (i.e., the owners of the entity). © But
that model is not necessarily the only system that exists where boards of directors and
management, as well as the lawyers working for the corporations they are responsible for,
need to take into account the entity's stakeholders. »

When lawyers represent corporations whose objectives are not maximizing shareholder
value, but benefiting the corporations' stakeholders - as is the case in some other
countries such as Germany - to whom do the lawyers owe their fiduciary duty? What
[*1045] are the implications for the lawyers if the interests of the various stakeholders
are not compatible? These are complex questions without clear answers. If lawyers favor
one stakeholder, or group of stakeholders, at the expense of others, have they committed
legal malpractice? Are they required to withdraw? Given the difficulty of anticipating the
circumstances of such situations, is it realistic to establish rules in advance?

Unfortunately, the ABA Model Rules of Professional Conduct do not provide sufficient
guidance in this area. " Some scholars who have examined these legal ethics issues often
treat them as falling within the rubric of general business ethics.  Others see legal ethics
as distinct from business ethics and distinct from the moral codes of other professions. =

IV. The Mystery of the Globalization and Management Control of Law Firms

A. Changes with Lawyers and Law Firms

In recent years, the practice of law has undergone dramatic changes, the scope of which
would be difficult to describe except in a cursory fashion. Many of these changes reflect

the "corporatization" [*1046] of the practice of law. * Law firms have "taken on [many
of] the characteristics of their corporate clients." = For example, Tower C. Snow, Jr., a



partner with one of the largest law firms in the world (in excess of 1,000 lawyers), gave a
presentation at the 2006 Spring Meeting of the ABA's Section of International Law
concerning the likely direction of the legal profession in the next twenty years. * In his
closing remarks he observed, "if law firms and their management wish to understand
where the profession is going, they should look to their clients. Unlike law firms, they
operate with a view to the future." 7

Law firms have become increasingly profit-driven. * Lawyers have become increasingly
mobile. » In the past, it was not unusual [*1047] for lawyers to move from law firms to
government, in-house positions, or public interest organizations. Far less common was
the movement of lawyers from one firm to another. Movement from one firm to another,
however, has become commonplace. * The tenure of associates at law firms has
decreased in recent years. * Similarly, partners have increasingly moved from one law
firm to another in large part for financial reasons. »

This has created a change of culture in many law firms, principally the larger ones. With
the evolution of technology, firms grew in size, * expanded the number of jurisdictions in
which they maintained offices, and began to establish offices abroad. Most law firms
restructured to become limited liability entities. * As law [*1048] firms became
increasingly profit-driven, lawyers with a diminishing sense of job security increasingly
sought higher levels of compensation. This reduced the ability of law firms to retain
lawyers during slower times.

The growing focus on billable hours led to increased job dissatisfaction on the part of
associates. * This emphasis tended to lessen the length of time they might stay at one
firm, * producing a number of consequences. Law firms had a decreased incentive to train
attorneys or encourage them to engage in non-billable work. The likelihood that
associates would join a law firm and remain until they made partner decreased. * This
occurred in part because partners and other equity holders in the firms who lacked their
own clients were encouraged to find new jobs. *

[*1049] Technology changed the manner in which law was practiced. Word processors,
photocopiers, e-mail, and databases such as LexisNexis and Westlaw increased the
potential productivity of attorneys. These innovations were frequently accompanied by a
decrease in non-fee-generating support staff, and as a result, lawyers increasingly had to
perform tasks that in the past were performed by non-lawyers. » In addition, many tasks
that attorneys formerly performed could now be assigned to paralegals because the profit
generated by a paralegal's time could be higher than that of a junior associate.

With the expansion of the Internet and legal databases, the sources of information
increased. Cell phones, personal data assistants, and the decreased costs of laptop
computers contributed to the lack of distinction between lawyers' work and home lives.
Despite these technological advances, it was not clear that the quality of legal work had
improved, only that it became easier to generate briefs, memorandums, and complaints
and to expand the scope of discovery.



B. Law and Accounting

The globalization of the world's economy has further blurred the dividing line between
the practice of accounting and the practice of law. » The world is not artificially divided
into discrete academic [*1050] disciplines such as "law," "business," and "international
affairs" (a degree frequently held by risk managers). In recent years, some organizations
have addressed this situation by hiring personnel with varied professional backgrounds,
leading to the creation of entities that have a multidisciplinary practice. »* In fact, in
Europe, many of the largest employers of lawyers are accounting firms.

Traditionally in the United States, most states do not permit lawyers to divide their profits
with non-lawyers (although they are able to retain them as consultants or hire them on
salary). = This situation is being creatively circumvented in some cases, leading both
academics and practitioners to examine the benefits and detriments of permitting
multidisciplinary practices in the United States. *

C. Multijurisdictional Practice of Law

Another issue that has gotten a great deal of attention in recent years is the
multijurisdictional practice of law. = According to the [*1051] American Bar
Association, multijurisdictional practice of law is "the legal work of a lawyer in a
jurisdiction in which the lawyer is not admitted to practice law." » The rules in this area
are largely anachronistic, and in transactional settings they are frequently ignored.
Technology and ease of travel have made increased transactional practice across
jurisdictions possible.

It is a bit absurd that a lawyer licensed to practice in Minnesota may be prohibited from
negotiating on behalf of his clients in [*1052] Michigan. There are no language barriers,
and the applicable federal laws and regulations apply in both states. * Additionally, the
rules of the other jurisdictions are readily available through LexisNexis, Westlaw, and
other databases. Should it not be up to the client to decide who should represent them?
Some cynics might suggest that hesitation toward allowing the practice of law across
jurisdictions stems from the monopoly the respective state bars wish to maintain on the
legal business within the state.

Moreover, it may be argued that change is slow in coming because it is in the interest of
larger law firms that probably have multiple offices in various states to sustain the
competitive advantage they may enjoy over smaller law firms with which they are in
gompetition for clients. Ironically, the European Union is much more flexible in this area.

[*1053] American lawyers seeking to engage or who actually are engaged in
transactions in other states usually do not face the particularly unique risks that might
contribute to malpractice. This is not the case when American lawyers seek to practice
the equivalent of United States' law abroad  or when non-American lawyers practice in
jurisdictions where they are not formally qualified. Although generic "international" law
exists and can be used in straightforward purchase-sale agreements, the same is usually



not the case where a certain jurisdiction's laws and regulations will, or may be, relevant
(i.e., transnational transactions).

The use of qualified local counsel reduces the likelihood of problems arising in the latter
situation, but identifying and vetting local counsel is a complex matter. This may be one
of the reasons [*1054] that some law firms have begun hiring foreign legal consultants.
» In theory, such individuals should only provide advice on the law of the country where
they are licensed to practice, but how this actually operates is a subject worthy of study.
Drawing lines between the law of one country involved in a transaction and that of a
second (or third) country is not always easily accomplished. Consequently, it is only
reasonable to assume this presents an enhanced risk of malpractice.

D. Systems to Prevent Malpractice

Companies handling legal transactions in-house and law firms are capable of developing
systems to reduce the risk of malpractice. Such a system demands that these entities:

(1) Identify and acknowledge the risks of legal malpractice;

(2) Properly analyze the precise nature of the risk(s) likely to be faced and assess the
most likely consequences (indeed some corporations may either be judgment proof or be
willing to assume the risks as a business matter). Of course, contractual risk is easier to
anticipate than risks posed by torts or unforeseen governmental actions;

(3) Develop procedures to reduce the risk to manageable levels (adopt codes of conduct,
create specialized training programs, establish an effective operations monitoring
system), and develop a corporate culture that supports the maintenance of a strong
compliance program (including encouraging whistleblowing). It is critical that corporate
management develop and observe a culture of compliance that is appreciated by the
board of directors, management, employers, contractors (including accounting,
consulting, and law firms retained), customers, and suppliers; and

[*1055] (4) Repeatedly assess whether the procedures developed are fulfilling their
objectives and modify them as appropriate.

It is not possible to develop a system or operate it effectively without the involvement of
lawyers. If the system is either inadequate or improperly implemented, depending on the
relevant substantive law, legal malpractice may have occurred.

Up to this point, the discussion has largely focused on substantive and practical issues
related to the practice of law in a global business environment. The practice of law,
however, involves more than merely the proper application of legal skills and knowledge
of applicable law. It also requires that lawyers conduct themselves in an ethical manner. ™
In general, if lawyers violate the rules of professional conduct, it does not constitute legal
malpractice per se but may serve as evidence of it. ™



The above discussion shows that it is not sufficient to have the legal skills and knowledge
to deal with the legal issue. A lawyer also needs the proper foundation in legal ethics to
determine [*1056] whether it is appropriate for the particular lawyer to work on the
matter. s

V. The Critical Role of Insurance Companies
A. Formal Risk Management

Insurance companies play a critical role in promoting good risk management by lawyers.
w Perhaps of greatest importance is that they work to reduce the risk of malpractice by
law firms in order to lessen their own potential financial exposure. * In fact, some
insurance companies provide formal risk management services designed to help law
firms avoid malpractice before it occurs. ™ This may lead to better law firm management
techniques, ™ in particular, improvements in the operations of multi-office law firms and
those with offices abroad. Insurance companies may be encouraging innovation to reduce
client conflicts and making law firms more sensitive to the risks inherent in taking on
new matters in areas [*1057] where they lack appropriate competence. Unfortunately,
some law firms may not benefit from the formal risk management (malpractice
avoidance) expertise provided by insurance firms or other consulting entities.

B. The Cost of Increased Risk

Those lawyers who practice in more risky areas, including those involved in an
international (transnational) practice, generally pay more for professional liability
insurance. Applications to obtain professional liability coverage require that applicants
identify the share of the law firm's revenue that is attributable to difficult categories (e.g.,
contracts, commercial, customs, litigation, maritime, real estate, securities, taxes, trusts
and estates, etc.). While "international" is usually listed as a category (it seems that
"transnational" is less frequently given as an option), most law firms apparently attribute
low percentages of their revenue to this area. This stands in direct contradiction to the
impact globalization has on the services law firms render. Law firms need not have
offices abroad to have an international (transnational) practice.

If one accepts the premise that law firms advise or serve corporations with operations in
more than one country, one would expect that the number of legal risks that might arise is
greater than if they were active in a single jurisdiction in the United States or had a purely
domestic practice. While it might be possible to have a purely domestic practice in areas
such as family law, personal injury, and real estate, this is less true in the commercial
area (particularly where corporations seek foreign capital).

Because some insurance companies might deny coverage to law firms who are involved
in activities with a foreign element, the law firms may be reluctant to make a claim. In
fact, many professional liability policies require the firm to inform the insurance
company if a member of the law firm believes there is a risk that malpractice was
committed. If this does not occur, it is grounds to deny coverage.



If a law firm makes a malpractice claim and the insurance company agrees that the
professional liability policy covers the relevant action, the law firm may be quoted higher
insurance premiums or [*1058] even denied coverage in the future. ™ This has the
negative effect that law firms may not bring possible legal malpractice claims to their
insurance company's attention.

Although lawyers have an ethical duty to report wrongdoing including breaches of a
fiduciary duty, ' this does not always occur in practice. Reporting is even less likely in
situations where there are multiple domestic offices and offices abroad. " The situation
can become even more complex if the ethical rules of more than one jurisdiction are
involved.

C. Other Factors

There are even more reasons why instances of legal malpractice in the international
context are not reported. For example, some law firms have professional liability
insurance with a relatively high self-insured retention (e.g., $ 750,000 to $ 2,000,000).
Such law firms will not file a claim that falls within its self-insured range with their
insurers as they will not be able to have their financial exposure covered. As a result, they
pay compensation to their clients directly. Another factor that may lead to an
underestimation of the international component of legal malpractice results from many
insurance policies not providing for repayment of fees or forfeitures. [*1059]
Consequently, law firms with such policies will often have no need to notify the insurers
of many acts constituting malpractice.

Of course, some law firms have inadequate risk management systems and do not
effectively "police" themselves. Law firms (or particular individuals working at such
firms) may believe it advisable to keep their insurance carriers in the dark. Instead, they
approach their client and propose a reduction in the level of future fees or other
arrangements. This may avoid the loss of current and potential future clients.
Furthermore, given the uncertainties, complexities, disruption, and length of time to
resolve international litigation, as well as fear of potential shareholder suits if they
themselves have some degree of fault, some clients may opt to deal in a non-adversarial
manner when malpractice may have occurred.

VL. If The Amount of International Legal Malpractice Has Increased, Why Does It Seem
to Be Below the Radar Screen?

Despite the increase in law firm size, the practice of law remains a "people" business.
Maintaining good relationships with various categories of organizations and individuals
remains critical. Law firms need to ensure that law firm morale is strong, since poor
morale hurts work product and personnel retention.

Law firms need to nurture the relationships with their clients. The market for legal
services is highly competitive, and the loss of several large clients could threaten the very



existence of the law firm. The individuals who make the decision to retain law firms must
be convinced that their work receives high priority. This means that law firms must
deliver timely, thorough, and useful work that is consistent with that available from other
law firms.

Similarly, law firms must maintain the respect of governmental and judicial authorities.
This requires that the lawyers who interact with government and judicial officials conduct
themselves as skilled professionals who possess a high level of personal integrity. If they
fail in this regard, they become less effective in representing their clients.

Law firms should have a good reputation not only within the legal community, but also
with businessmen and the general public. They gain if they can work effectively with
counterparts. Law firms also benefit from referrals, the source of which can be highly
[*1060] unpredictable. Finally, law firms must be informed of developments that impact
their effectiveness.

A reputation for ethical problems or bad publicity from the mishandling of matters,
including being known for having lawyers who have committed malpractice, can
undermine the efforts of law firms in the aforementioned areas. It is critical that law firms
work to preserve their professionalism, which often means declining work where they
lack expertise. Law firms must deal with the issue collectively so that the attorneys who
benefit from a new client do not cause future problems for the firm.

A. How Personal Relationships Lead Companies Not to Pursue Malpractice

Human factors not only play a role in the hiring of in-house counsel, they also play a
determinative role in the retention of outside counsel. If a corporation is looking to hire
new outside counsel, situations may develop that are ethically and legally complex.
Depending on how outside counsel is selected, personal relationships frequently play a
role.

There are numerous ways in which personal relationships affect the operation of
corporations and law firms. Although a corporation may be the law firm's client, the
lawyers' principal contacts will be members of management or lawyers employed by the
corporation. A corporation is an "artificial person." This "person" is owned by
shareholders who are likely to have little or no relationship with the corporation's law
firm, much less show any interest in the governance and performance of the corporation,
other than purchasing or selling more stock in the corporation. Below are three examples
of how personal relationships may play a role.

1. In-house Counsel May Hire the Law Firms or Lawyers They Know

In-house counsels frequently hire law firms where they have worked previously or firms

where friends and acquaintances from professional associations are employed. ™

Although this might have the flavor of impropriety, it need not. Because in-house
[*1061] counsel is familiar with a firm, he may have confidence it can do the work.



Furthermore, given pre-existing relationships, the in-house counsel may feel confident
that the law firm will assign a high priority to his employer's work.

On the other hand, given the existence of these relationships, the possibility of favoritism
may exist. This may result in the retention of less qualified counsel than is otherwise
available. It also may lead to reluctance in challenging what may be unjustified higher
legal costs. In any event, lawyers are probably reluctant to sue their former law firms and
colleagues, particularly if they were instrumental in hiring them in the first place.

2. In-house Counsel May Hire the Law Firm Where They Wish to Work

If the in-house counsel does not intend to spend his entire career at his corporate
employer, he may feel that his inside knowledge of the corporation may produce a
situation where he could bring the corporation to his new law firm as a client. This may
arise if the corporation has made a decision to decrease the size of its legal department. ™

Although this firm may have a special expertise that would justify in-house counsel to
join it, the lawyer may be reluctant to be overly critical of work received from the law
firm, even if it entails ethical violations and legal malpractice.

3. In-house Counsel May Make the "Safe Choice"

Finally, the in-house counsel may decide to make the "safe choice." For example, the in-
house counsel may hire a large law firm with a reputation for performing good work in
many different countries. Such decisions are unlikely to be second-guessed and in

[*1062] fact the corporation's interests may be well-served. For a corporation to work
with a single outside international counsel may have certain practical advantages. The
law firm is more likely to understand its client and objectives. It also will have a greater
opportunity to build personal relationships that will increase the effectiveness of the
service to its clients.

That being said, there are few international law firms that are strong in all regions of the
world. Over-reliance on one outside international counsel may lead to problems. The law
firm's operations in each locale must be examined separately, since one office may be
excellent, but another may not. Some law firms do not maintain a consistently high
standard of quality. Although this might suggest that separate counsel be retained for
different countries, this may not occur for numerous practical reasons. If this is the case
and the safe choice commits malpractice, the corporate counsel is faced with a major
dilemma that if he pursues a malpractice claim, substitute outside counsel will have to be
found in all locations in which the corporation operates.

The choice-of-counsel problem discussed above could potentially be reduced if all
attorneys in the office of general counsel collectively hired outside counsel subject to
management approval. For example, the in-house attorney responsible for anti-trust
matters, products liability, or international matters would be accountable to a larger
group. Such a system would probably reduce the risk of this form of private sector



corruption.
B. How Uncertainty Discourages the Bringing of Malpractice Claims

In all litigation there are uncertainties as to the outcome. This situation multiplies in the
international context. There may be questions as to applicable law. In contractual
situations, it is indeed possible that a single dispute may multiply into numerous separate
actions, unless there is a well-drafted arbitration clause. The cost of pursuing the
fractured action may be prohibitively expensive.

Although some cases are resolved on the merits of the dispute, in other instances
procedural factors dominate. If all the outcomes of disputes could be predicted in
advance, either all cases would settle, or there would be no split decisions and few
appeals.

[*1063]
C. How Poor Corporate Governance Discourages Malpractice Claims

As organizations become larger, they become increasingly difficult to manage and
control. This is particularly true with entities operating in numerous countries. Internal
confusion and miscommunication may lead to disputes in which assigning fault is
difficult.

D. Some Other Factors at Work

Most states within the United States are comparative negligence jurisdictions. s
However, some states, such as Maryland, follow the old contributory negligence rule. "
In such contributory negligence jurisdictions, if the plaintiff has any fault it cannot
prevail in the case. ” Some rules limit the harshness of the principle; "* however, it is a
factor that cannot be overlooked.

There are innumerable other factors that dissuade corporations from pursuing potential
claims against law firms that may have committed legal malpractice. For example, if the
corporation terminated some of its employees involved in the dispute, how they might
testify is uncertain.

Sometimes the management and board of directors fear that if they file a claim against
their law firm, it might trigger shareholder claims. The logic behind this is that the
shareholders might believe that the loss in value to the corporation must be at least
partially the result of the corporation's actions or inactions.

[*1064] Lastly, corporations recognize that litigation is disruptive and divisive.
Management and boards of directors tend to be prospective. Litigation, even if the
corporation were victimized by malpractice, could harm the corporation's reputation.
Consequently, alternative dispute resolution attracts corporations because of the potential



that the problems will not become public. '» This may be in both the interest of the
disputants as well as their employees and boards. Compromises can be reached. Law
firms that become convinced of their own malpractice can cut their fees to a longstanding
client. This can be a better alternative than bad publicity to both the institution and the
individual lawyers.

VIL Final Thoughts

As the business world has become more globalized, the field of law has changed to meet
the demands of clients. This Essay has attempted to address several of the issues in the
legal profession caused by the international marketplace. The current methods lawyers
utilize to address the needs of their clients across state and national boundaries have
resulted and will inevitably continue to result in legal malpractice. Although research
indicates that many of these instances have yet to result in a flood of international legal
malpractice lawsuits, lawyers should not sit idly. Attorneys committing the types of
international legal malpractice discussed in this Essay will eventually be held accountable
for their actions if they do not take steps to correct their behavior. Not only will the dog
eventually bark, it will also bite.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil Procedure > Alternative Dispute Resolution > General Overview
International Trade Law > Dispute Resolution > Arbitration

Torts > Procedure > Alternative Dispute Resolution
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